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Sweset, D.J.

Once again before the Court, thistime on remand, isthe motion by Pauline Davis, et
a (the"Davis Plaintiffs") to enjoin the defendant New Y ork City Housing Authority ("NYCHA" or
the "Authority") from implementing the Working Family Preference (“WFP’) contained in its
proposed changesto its Tenant Selection and Assignment Plan ("TSAP") incorporated by reference
in the Consent Decree in this action. In addition, NYCHA has moved to lift the preliminary
injunction previoudly issued. Upon the findings and conclusions set forth below, the motion of the
DavisPlaintiffsisgranted, and the preliminary injunction is made permanent. The NY CHA'smotion
isdenied.

As will appear in greater detail below, this action from its inception has been hard
fought, and the issues have been difficult and complicated. As the Consent Decree approaches its
sunset,* the Davis Plaintiffs seek to employ its provisions to achieve remediation of the conditions
which gave rise to the action, while NYCHA contends that the Consent Decree has achieved its
purpose. While there clearly are conflicting contentions concerning the proposed changes in the
TSAP, the underlying questions during this phase of thelitigation concern the continued viability and
scope of the Consent Decree. The resolution of those issues overshadow and underlie the specifics
of the WFP controversy.

Prior Proceedings

The description of the prior proceedings contained in the opinion of the Court of July
18, 1997 (the "July 18 Opinion") remain relevant but need not be repeated. Prior decisionsinclude
Davisv. New York City Housing Authority, 1992 WL 420923 (S.D.N.Y. Dec. 31, 1992) (Davisl);
Davisv. New York City Housing Authority, 1997 WL 407250 (S.D.N.Y. July 18, 1994) (Davisll);
Davisv. New Y ork City Housing Authority, 1997 WL 711360 (S.D.N.Y. Nov. 13, 1994) (Davislll);
Davisv. New Y ork City Housing Authority, 166 F.3d 432 (2d Cir. 1999) (Davis|V), familiarity with
which is assumed. Those facts and prior proceedings relevant to the
instant notion are set forth bel ow

The July 18 Opinion held that while the proposed WFP di d
not have an “adverse inpact” on mnority applicants, it would
per petuate past segregation in predomnantly white projects and
granted the Davis Plaintiffs a prelimnary injunction prohibiting
the adoption of the proposed WFP. The Court also granted NYCHA
| eave to apply for a nodification of the injunction “upon a show ng
that the Working Fam |y Preference wll be inplenmented i n a manner
that wll not affect desegregation in projects wth a
di sproportionately high rate of white occupancy.” Davis IIl, 1997
WL 407250 at *18.

The NYCHA filed a notice of appeal and noved for

! By itsterms, the Consent Decree entered on July 1, 1992, to which the United States of
Americawas a party, will expire on January 1, 2001.



reconsi derati on. The notion for reconsideration was denied on
Novenber 13, 1997 on the grounds that on a notion to reconsider,
the NYCHA “may not advance new facts, issues or argunents not
previously presented to the court.” Davis Il1l, 1997 W. 711360 at
*3 (internal quotations and citations omtted). However, the
injunction was nodified to permt NYCHA to inplenent the WP “as
proposed i n any project where white famlies do not constitute nore
than 30 percent of the fanmlies at the project.”? 1d. at *5.
NYCHA fil ed anot her notice of appeal.

On January 22, 1999, the Court of Appeals filed its
opi nion by Chief Judge Mrey L. Sear, sitting by designation,
vacating the July 18 Opinion, but Ileaving the prelimnary

injunction intact, "until the district court has had the
opportunity to address these matters on remand." Davis |V, 166
F.3d at 438. In particular, the Second Crcuit noted that

paragraph 13 of plaintiffs’ expert Dr. Cupingood’ s (“Dr.
Cupi ngood”) Second Affidavit,® and the July 18 Opinion, were
deficient because:

(a) “it is unclear to which proposed change -- project
choice or working famly preference, or both --
plaintiffs’ expert attributes the perpetuation of

2

The July 18 opinion was narrowed to enjoin the WFP at only 21 NY CHA developments
classified as "predominantly white" in the TSAP which was incorporated in the Consent Decree.
"Predomi nantly white" is the termused for projects where nore than
30%of the units are rented to white famlies. These projects are
referred to as “Disproportionate Projects” and/or “Affected
Devel opments” and these terns have becone terns of art in this
[itigation.
®  In paragraph 13 of Dr. Cupingood’ s Second Affidavit he states:
| was also asked to calcul ate the effect that the proposed changesto the TSAPwould
have on slowing down the desegregation in projectswhich were more than 50 percent
white as of June 1996. Information supplied to me indicated that the following 11
projects were more than 50 percent white as of June 1996 -- Berry, Cassidy-
Lafayette. Forrest Hills, Independence, Middletown Plaza, New L ane, RobbinsPlaza,
South Beach, Taylor-Wythe, Todt-Hill, and Williams. Some of these projects are
affected by the Davis Consent Decree. For these “Davis’ projects, | first
conservatively assumed that al units set aside for Davis tenants would represent
replacement for white tenants. Then assuming the turnover rates and move-in rates
from Appendix E of [NY CHA expert] Dr. Peterson’ saffidavit continued and that the
proposed changesto the TSAP were adopted, | calculated that a) there would be no
further desegregation at four of the projects, b) the desegregation would be reversed
at four other projects, and c¢) the desegregation would be slowed significantly at three
projects. Thus, adoption of the proposed changes to the TSAP would adversely
affect the desegregation at these majority white projects.



segregation.” Davis 1V, 166 F.3d at 437;

(b) the tinme period during which the purported i npact of
the proposed TSAP changes will allegedly occur is not
specified. See id. at 436;

(c) there is no discussion of, or data reflecting, the
so-called “existing trends” allegedly show ng that
additional white famlies admtted under the WP w ||
concentrate in predom nantly white devel opnents. |[|d.;

(d) the subsidiary facts and net hodol ogy underlying the
ultimate finding are not adequately expl ained. See id.;

(e) plaintiffs’ expert does not identify the precise
nunerical data underlying his opinion. See id at 437;

(f) the nanmes of the devel opnents at which the WFP wi | |
al | egedl y perpetuate segregation is not identified. See
id at 436;

(g) plaintiffs’ expert expressed no opinion as to whet her
the WFP will perpetuate segregation at ten of the
devel opnents covered by the injunction. See id; and
(h) the nunmber, fraction, or percentage of additiona
white famlies who will be admtted to each of the 21

devel opments as a result of the WFP is not stated. See
id.

The remand was filed on February 18, 1999, a pretria
conference was held, and a hearing was held on June 18, 1999
Additional affidavits, nenoranda and argunents were received
t hrough July 27, 1999, at which tinme which the matter was deened
fully submtted. Although offered, neither party sought to exam ne

or cross-exam ne any of the w tnesses, expert or otherw se.

The Scope of the Renand




Initially the Court of Appeal s stated: “we consi der Judge

Sweet’s findings on the issue of perpetuation of segregation

insufficient under Rule 52(a). VWaile not entirely devoid of
detail, Judge Sweet failed to adequately explain the subsidiary
facts and net hodol ogy underlying the ultimate finding.” Davis 1V,
166 F.3d at 436. In particular, the nunmber of white famlies

projected to be admtted to the projects at issue was found

want i ng.

The Court of Appeal s was al so unabl e to determ ne whet her
par agraph 13 of the affidavit of Dr. Cupingood, which was adopted
by the district court as a finding, reflected changes discussed
were attri butable to which proposed change -- project choice, the

WEP, or bot h.

The Court of Appeals also had difficulty in determ ning
the source of statistics underlying Dr. Cupingood s ultimte
finding that the proposed WP would perpetuate segregation at
certai n NYCHA devel opnents. For these reasons, the Court concl uded
Dr. Cupingood's affidavit was so "vague and conclusory" as to
permt the discovery of relevant matters from the record and

required remand "for proceedi ngs consistent with this opinion."

Al though the Authority did not appeal on the basis of a

failure to conduct an evidentiary hearing, the Court pointed out



"when a factual issue is disputed, oral testinony is preferable to

affidavits."

The Court recognized that NYCHA's position that the
ef fect of the TSAP on segregation was de mninm s was advanced after
the filing of the notice of appeal and had not been dealt with by
the district court, but noted that on remand t he proper standard to
be applied is "whether the proposed working famly preference w il

significantly perpetuate segregation at the relevant NYCHA

devel opnments."” Davis |1V, 166 F.3d at 438 (enphasis in original).

The Facts

Based upon the hearing, the facts set forth in the
affidavits of Dr. Cupingood and Dr. David W Peterson (NYCHA s
expert witness) ("Dr. Peterson") are supported by the data cited
and are credi ble, although certain of the conclusions drawn from
these facts remain in contention. The facts as set forth bel ow are
found on the basis of the prior proceedings and the affidavits of
the parties and the experts. Nei ther of the parties sought a
hearing to chal |l enge the process by which the follow ng facts were

est abl i shed.

A. The Consent Decree




In 1992, NYCHA, the Davis Plaintiffs and the United
States entered into a Consent Decree pernmanently enjoining various
racially discrimnatory tenant selection and assignnent practices
at NYCHA' s public housing projects. (Consent Decree f4(a)-(h)).

The Consent Decree provided inter alia for: (1) injunctive relief

barring future housing discrimnation on the basis of race, color
or national origin, (Consent Decree Y4); (2) the inplenentation of
a new TSAP whi ch substantially revised NYCHA' s tenant sel ecti on and
assi gnnent systens, and which prohibits further discrimnation,
(Consent Decree 11 5-9); (3) renedial relief for 2,190 cl ai mants of
NYCHA' s past discrimnation,* (Consent Decree Y 10-39); and (4)
significant record keeping and reporting by NYCHA regardi ng tenant

sel ection and assignnent practices. (Consent Decree Y 43-48).

The Consent Decree also requires NYCHA to “adopt and
i npl enent the TSAP . . . to prevent any unlawful discrimnation on
the basis of race, color, or national origin, in conpliance with
t he Housing Authority’s obligations therewith under Title VI, the
Fai r Housing Act and the i nplenenting regul ati ons and requi renents
of HUD.” (Consent Decree Y 5). |In adopting and inplenenting the
TSAP with “respect to existing projects and new projects to be
opened in the future,” NYCHA agreed that it would use “no racial

gquota system or other practice technique or device to house

4 Theremedial relief consisted of awarding HUD Section 8 housing vouchersto 200 claimants;
the remaining 1,990 victims received priority placement at any of 31 so-caled "Affected
Developments’ where past segregation occurred.



Applicants in particular projects, buildings, or apartnents, or to
otherwwse limt the availability of housing, on account of race,

color, or national origin.” (Consent Decree f 7(a)).°®

Under the Consent Decree, NYCHA's TSAP nust remain in
effect for at least five years (Consent Decree Y6(a)) and during
that time, the Plaintiffs nmay not chall enge actions by NYCHA t hat
conply with the TSAP as racially discrimnatory. 1d. However, the
Consent Decree permts challenges to any anendnents to the TSAP

adopted or proposed by NYCHA during the five year period (16(b)).

B. The Working Fanm |y Preference

In July 1995, NYCHA proposed to change the TSAP by
adopting the WFP. The essential difference between the original
TSAP and the WFP is the WFP's el im nation of the "applicant's need
for housing" as a priority. Instead, the WFP gives preference to
famlies based on incone. Thus, under the original TSAP, priority
was afforded to famlies who needed housing the nost. Under the
WFP, in contrast, priority is afforded to famlies who can pay the

nost, regardless of their housing need.

> The TSAP was designed "to assure that [the Housing Authority] receives and processes

applications for conventiona public housing efficiently and in accordance with the laws." TSAP, §
| at 1.



In Davis Il, this Court described the operation of the

WFP as foll ows:

NYCHA woul d establish newlocal priorities as part of the
appl i cant sel ection process. The highest |ocal priority
would be assigned to the highest income, Tier |I1I
appl i cants. The second priority is given to Tier |1
famlies. The lowest priority is given to Tier |
famlies, but only to those who are working or are
disabled. Tier | famlies receiving public assistance
woul d receive no local priority. In addition, the
proposed TSAP woul d cat egori ze federal preference hol ders
as working (including the disabled) or "non-working."
The federal preference holders who are working or
di sabl ed woul d receive a priority over those who are not.
NYCHA al so proposes to increase to 50%the proportion of
newrentals to | ocal preference holders and to reduce the
proportion of rentals to federal preference holders to
50%

Davis 11, 1997 W 407250, at *4.

As set forth in Davis |1, 1997 W. 407250 at *14, l|oca
preferences favoring working famlies are permtted, see 24 C F.R
8 960. 205(a) (1995), and such preferences do not require approval
by the Departnent of Housing and Urban Devel opnent ("HUD'). The
Davis Plaintiffs concede the proposed objectives of the WP,
nanmel y, incone integration in public housing and increasing the
nunber of working famlies in public housing, are legitimte, but
contend that the NYCHA has not sustained its burden of
denonstrating that there is no less discrimnatory neans of
advancing the sane interests. Plaintiffs proposed an alternative

met hod of increasing the representation of upper incone famlies



that would have a less racially discrimnatory effect than the

proposed WFP, a net hod whi ch NYCHA has rej ect ed.

C. The Effect of the Wirking Fam ly Preference

Accordi ng to NYCHA' s conputer tapes, 5,885 famlies noved
into NYCHA apartnents during 1995. The racial breakdown of those
famlies, along with the racial breakdown that woul d have occurred
if the WFP had been in effect during that year, are summarized in

the follow ng table:



Table 1
Race Distribution of 1995 Rentals Under Original TSAP and WFP

African- Puerto O her
Wi te Anmerican R can Hi spanic O her Tot al
Origi nal
TSAP 250 2703 1768 860 340 5885
WFP 580 2594 1339 835 537 5885
D fference 330 - 109 -429 -25 233 0

For future projections, Dr. Cupingood assuned that
famlies of each race wll make deci sions about which projects to
choose in the sane manner, and with the sanme probabilities, as

famlies of that race have done in the past.

NYCHA records nove-outs and nove-ins by race for each
project in areport entitled, "Tenant Statistics by Race.”" NYCHA's
expert, Dr. Peterson, annexed such reports as Exhibit E to his
January 7, 1999 affidavit. Dr. Cupingood relied on these reports
in his original affidavit and in this report in calculating

expect ed nove-out and nove-in rates.

To cal cul ate the probable nunmber of white nove-outs at
each Disproportionate Project, Dr. Cupingood began by selecting a
period for historical reference. Since Davis claimnts began
moving into Affected Devel opnents in August 1995, the |ast year
that is free of distortion by Davis nobve-ins is 1994.

Additionally, since the bulk of NYCHA's discrimnatory practices



ended in 1990, the first year that is free of distortion caused by
NYCHA' s own di scrimnation was 1991. Thus, Dr. Cupi ngood sel ected

the years 1991 through 1994 as a period for historical reference.

For each Disproportionate Project, Dr. Cupingood then
cal cul ated nove-out rates based on NYCHA's Tenant Statistics by
Race for the period 1991 through 1994. For exanple, if the
popul ati on of a project at the beginning of 1991 was 100, and if 5
famlies noved out during 1991, then the nove-out rate for 1991 at
that project was 5 percent (Cupingood Report, {8). Based on
calculations |like these for each D sproportionate Project for each
year from 1991 to 1994, Dr. Cupingood determ ned the average nove-
out rate for each project. As a further refinenent, Dr. Cupi ngood
al so cal cul at ed race-specific nmove- out rates for each
Di sproportionate Project (l1d.). He then determ ned the probable
nunmber of white nobve-outs at each project in a given year by
appl ying the appropriate turnover percentage to the popul ation at

the end of the year. (Cupingood Report, 99).

Using the historical period 1991-1994, Dr. Cupingood
determned the total nunber of nove-ins of each race into each
project. He then determ ned the percentage of the total for white

and non-whites who noved into each Di sproportionate Project.® For

6 Three Di sproportionate Projects in the WIlliansburg area
of Brooklyn required special consideration during this analysis.
On April 17, 1991, NYCHA settled a contenpt notion with the
plaintiffs in WIliansburg Fair Housing Comm v. New York Gty




exanple, there were 1,775 white nove-ins during the four year
period, 67 of whomnoved i nto New Lane. The relative |ikelihood of
awhite famly selection New Lane was therefore 67 divided by 1775,

or 3.78% (Cupi ngood Report, Y10 & Table 3).

Among all non-white nove-ins from 1991 to 1994, 8.35

percent noved into one of the D sproportionate Projects.

Tabl e 2
Clustering by Wiite Famlies in Disproportionate Projects
Proj ect Nanme Wi te Non- Wi te
Bay Vi ew 2.14% 1.18%
Berry 1.92% 0. 03%
Cassi dy- Laf ayette 3.78% 0.19%
Forest Hills 0.73% 0. 16%
d enwood 0. 56% 0. 85%
Haber 1. 86% 0.27%
Hol mes Towers 0. 90% 0. 44%
| ndependence 0.17% 0. 08%
| saacs 1.30% 0. 33%
M ddl et own Pl aza 1.92% 0. 14%
New Lane 3.78% 0.10%
Nost r and 2.48% 0.87%
Pel ham Par kway 1.13% 0. 90%
Ponmonok 3.89% 1.14%
Robbi ns Pl aza 1.69% 0.12%
Sheepshead Bay 1.92% 0. 85%
Sout h Beach 1.80% 0. 23%
Housing Auth., 76 Gv. 2125 (S.D.N.Y.). As part of that

settlenment, NYCHA agreed to provide relief toidentified victins of
raci al quotas that NYCHA enforced at the Independence, WIIians,
and Tayl or Wthe projects between 1980 and February 1988. During
the 1992-94 time period, over a third of all apartnents rented at
the three WIIliansburg area projects were to victinmns of
discrimnation who noved in pursuant to that settlenent. Al l
victinse in the WIIliansburg case were famlies of color. In
calculating nove-in rates at these projects for the 1991-94 tine
period, Dr. Cupingood excluded nove-ins that were nmade pursuant to
the Wlliansburg settlement. (See Cupingood Report, Y11).




St raus 0. 68% 0. 10%

Tayl or - Wt he 0.11% 0.07%
Todt Hill 1.35% 0. 25%
WIIlians 0.11% 0.10%
Tot al 34.19% 8. 38%

Dr. Cupingood applied these figures to determne the
probabl e i npact on the WFP on nove-in and nove-out rates at each
Di sproportionate Project. He began by assum ng that the WFP woul d
have the racial inpact calculated in his original Novenber 14, 1996
affidavit, and adopted by this Court inits findings in Davis |l
That is, he assunmed that white adm ssions would conprise 9.9
percent of all adm ssions; African-Anericans 44.1 percent; and so
forth. See Davis 11, 1997 W 407250, at *4 (Cupingood Report,

112) .

Next, using the historical nove-in and nove-out rates
descri bed above, he calculated the nunber of white nove-ins and
nmove-outs that would occur at each Disproportionate Project wth
the WFP operating. He perforned these cal cul ati ons for each of the
next five years, and each of the next ten years. Each calculation
was perfornmed using two alternative assunptions. The first
assunption posits that nove-out probabilities for each race at each
project will follow historical trends for that particul ar race and
project. The second assunption which Dr. Cupingood enployed in
preparing his original affidavit posits that nove-out probabilities
for each race at each project wll track overall historical

turnover rates for that project. Dr. Cupingood then repeated these



cal culations on the assunption that the WP was not operating.
Agai n, these calculations were perforned for the next five and ten
years. Based on these figures, Dr. Cupingood quantified the inpact
the WP wuld have on desegregation at each of the 21
Di sproportionate Projects. He did so both in terns of the nunber
of white famlies affected, and the percentage of white famlies
affected. A summary of changes in the white popul ation at each

Di sproportionate Project appears below in Table 3.

Tabl e 3

Ef fect of WFP at Di sproportionate Projects
After Five Years
Assum ng Historical turnover by Race

Proj ect Tot al Initial Five Years After Davis Myve-Ins

Name Apt s Wi te Original TSAP WFP
Bay Vi ew 1491 514 341 368
Berry 502 282 226 253
Cassi dy-

Laf ayette 349 187 148 176
Forest Hills 383 198 158 170
d enwood 1172 352 212 222
Haber 364 193 144 169
Hol nes Towers 527 140 98 115
| ndependence 715 493 457 463
| saacs 634 210 157 177
M ddl et own

Pl aza 168 87 83 101
New Lane 270 197 175 192
Nost r and 1118 469 335 368
Pel ham Par kway 1240 394 274 292
Ponmonok 2047 850 682 748
Robbi ns Pl aza 148 79 63 77
Sheepshead Bay 1032 363 248 277
Sout h Beach 416 221 173 198
Straus 263 65 48 55
Tayl or - Wt he 520 283 266 271
Todt Hill 501 234 179 199

WIlians 565 348 326 329



Tot al 14436 6099 4740 5172



Tabl e 4

Rel ati ve Percentage Reduction in Nunber of
Wiite Fam lies Due to WFP After Five years
Assum ng Hi storical Turnover by Race

Proj ect Nane Reduction in Wite Famlies Per cent age
No WFP WFP

Bay Vi ew 173 146 15. 6%
Berry 56 29 48. 2%
Cassi dy- Laf ayette 39 11 71. 8%
Forest Hills 40 28 30. 0%
d enwood 140 130 7.1%
Haber 49 24 51. 0%
Hol nes Towers 42 25 40. 5%
| ndependence 36 30 16. 7%
| saacs 53 33 37. 7%
M ddl et own Pl aza 4 -14 n/ a
New Lane 22 5 77. 3%
Nost r and 134 101 24. 6%
Pel ham Par kway 120 102 15. 0%
Ponmonok 168 102 39. 3%
Robbi ns Pl aza 16 2 87.5%
Sheepshead Bay 115 86 25. 2%
Sout h Beach 48 23 52. 1%
Straus 17 10 41. 2%
Tayl or - Wt he 17 12 29. 4%
Todt Hill 55 35 36. 4%
WIlians 22 19 13. 6%
Tot al 1366 938

As the table indicates, at nobst projects where the WP
woul d not cause actual increases in segregation, the inpairnment in

desegregation is at |east 25 percent (Cupingood Report, 915).

The i nmpact on desegregation can al so be seen in terns of
the percentage of white famlies who would reside in each
Di sproportionate Project. Assumng historical turnover by race,

after five years under the WFP, the percentage of white famlies at



M ddl et own Pl aza would rise from51.85 to 60. 1% (i nstead of falling
to 49.49%. At the remaining D sproportionate Projects, white
occupancy percentages would either stabilize or fall nore slowy
under the WFP than under the original TSAP. For exanple, at
Cassi dy-Lafayette, after five years the percentage of white
famlies in occupancy would i nch down from53.6%to 50.4% (i nstead
of falling to 42.4%. Table 5 bel ow summari zes the changes in
white occupancy percentages caused by the WP after five years

(assum ng historical turnover by race).

Tabl e 5

Change in Percentage Wiite Cccupancy At
Di sproportionate Projects After Five Years
Assum ng Historical Turnover by Race

Proj ect Nane Initial Five Years after Davis Move-Ins
% White Oiginal TSAP WFP
Bay Vi ew 34. 5% 22. 9% 24. 7%
Berry 56. 2% 45. 0% 50. 4%
Cassi dy- Laf ayette 53. 6% 42. 4% 50. 4%
Forest Hills 51. 7% 41. 3% 44. 4%
d enwood 30. 0% 18. 1% 18. 9%
Haber 53. 0% 39. 6% 46. 4%
Hol nes Towers 26. 6% 18. 6% 21. 8%
| ndependence 9. 0% 63. 9% 64. 8%
| saacs 33. 1% 24. 8% 27. 9%
M ddl et own Pl aza 51. 8% 49. 4% 60. 1%
New Lane 73. 0% 64. 8% 71. 1%
Nost r and 41. 9% 30. 0% 32. 9%
Pel ham Par kway 31. 8% 22. 1% 23.5%
Ponmonok 41. 5% 33. 3% 36. 5%
Robbi ns Pl aza 53. 4% 42. 6% 52. 0%
Sheepshead Bay 35. 2% 24. 0% 26. 8%
Sout h Beach 53. 1% 41. 6% 47. 6%
St raus 28. 5% 27. 4% 20. 9%
Tayl or - Wt he 54. 4% 51. 0% 52. 1%
Todt Hill 46. 7% 35. 7% 39. 7%

WIlians 61. 6% 57.5% 58. 2%



Simlar trends exist after ten years, except that at
Di sproportionate Projects where desegregati on woul d not essentially
stop, the magni tude of the inpact of the WFP woul d general |l y becone
| arger. For exanple, at Mddl etowmn Pl aza, where segregati on would
i ncrease under the WP, the white population would clinb to 108
instead of falling to 81. At Berry Houses, where desegregation
woul d be significantly slowed, the white population would fall to
231 instead of 186. In the aggregate, after ten years under the
WP (again assumng historical t ur nover by race), t he
Di sproportionate Projects would be occupied by 722 nore white
famlies than woul d have resided in those projects in the absence
of the WFP. (Cupi ngood Report, 916). Table 6 sumrarizes white
occupancy figures after ten years of operation with and wi t hout the

VIEP.



Tabl e 6

Ef fect of WFP at Disproportionate Projects
After Ten Years
Assum ng Historical Turnover by Race

Proj ect Name Tot al Initial Ten Years after Davis
Apt s Move- | ns

Wi te Oiginal TSAP WFP
Bay Vi ew 1491 514 230 272
Berry 502 282 186 231
Cassi dy- Laf ayette 349 187 123 168
Forest Hills 383 198 128 148
d enwood 1172 352 130 145
Haber 364 193 114 154
Hol nes Towers 527 140 73 100
| ndependence 715 493 425 436
| saacs 634 210 121 154
M ddl et own Pl aza 168 87 81 108
New Lane 270 197 159 188
Nost r and 1118 469 245 298
Pel ham Par kway 1240 394 193 222
Ponmonok 2047 850 558 672
Robbi ns Pl aza 148 79 54 76
Sheepshead Bay 1032 363 175 200
Sout h Beach 416 221 141 183
St raus 263 65 36 47
Tayl or - Wt he 520 283 250 259
Todt Hill 501 234 140 174
WIIlians 565 348 305 312
Tot al 14436 6099 3819 4530

Table 7 below summarizes the inpact of the WP on the
white popul ation of the Disproportionate Projects, assum ng that
nove-out patterns for each race at each project would reflect the
overall historical nove-out trend for that project. For all the
Di sproportionate Projects, the WFP woul d boost the white popul ation
after five years from5,176 t 5,680 -- an increase of 504 white

famlies. After ten vyears, the WP wuld boost the white



popul ation at the 21 Di sproportionate Projects from4,433 to 5, 288

-- an increase of 855 white fam i es.

Table 7

Effect of WFP at Disproportionate Projects
After Five Years
Assum ng Historical Turnover by Race

Proj ect Nanme Tot al Initial Five Years after Davis
Apt s Move- | ns

Wi te Original TSAP WFP
Bay Vi ew 1491 517 401 440
Berry 502 283 244 274
Cassi dy- Laf ayette 349 187 177 209
Forest Hills 383 198 171 184
d enwood 1172 356 252 267
Haber 364 193 153 179
Hol nes Towers 527 144 109 127
| ndependence 715 493 460 465
| saacs 634 219 185 211
M ddl et own Pl aza 168 87 75 93
New Lane 270 197 187 205
Nost r and 1118 471 367 409
Pel ham Par kway 1240 403 310 333
Ponmonok 2047 852 709 780
Robbi ns Pl aza 148 78 69 83
Sheepshead Bay 1032 365 279 314
Sout h Beach 416 221 185 212
Straus 263 65 48 55
Tayl or - Wt he 520 283 257 261
Todt Hill 501 235 199 222
WIlians 565 348 317 321

Tot al 14436 6099 4740 5172



Di scussi on

The | ssues

As noted, the Second Circuit has held that the proper

standard to be applied on remand is "whether the proposed worKking

famly preference will significantly perpetuate segregation at the

rel evant NYCHA devel opnents.” Davis |1V, 166 F.3d at 438. NYCHA
has urged that the renedi ation required by the Consent Decree has
been achieved and that therefore there is no perpetuation of
segregation which could result fromthe WFP and no discrimnation
remai ning to be renedi ated under the Consent Decree. In addition,
the Authority contends that if there is segregation extant under
t he Consent Decree the WP does not significantly perpetuate it.
The Davis Plaintiffs take the contrary view of the issues. The

gquestions to be resolved therefore are:

1. |s there a basis upon which to conclude that there
iIs segregation to be dealt with under the Consent
Decr ee?

2. Does the WFP significantly perpetuate segregation?



1. There is Segreqgation to be Dealt with under the Consent
Decr ee

A. 30 Percent Wil Be Used as the Metric By Wich
Segreqation WIl Be Determined in this Case

As an initial matter, the parties disagree as to the
appropriate neasure for assessing whether segregation exists. As
noted, throughout this litigation projects have been deened
“di sproportionate” or “predomnantly white” if nore than 30 percent

of the parties residing there are white.” See, e.q., Davis |1,

1997 W 407250 at *12. The Authority contends that there is
nothing in the Consent Decree that supports the inference that if

a project is 30 percent white it is disproportionate or segregated.

The sol e reference to the 30 percent figure is contained
in the TSAP, incorporated by reference in the Consent Decree.
Section VII1I(A) of the TSAP, entitled the “Project Qutreach Plan,”
states in relevant part that: “if the OCD [CGccupancy Control
Division] determnes that borrowi ng applications from a nearby
project is likely to solve the project’s need for applications, it
shal | select the nearest project that has a sufficient nunber of
applications for that size apartnent. However, if the borrow ng

project’s tenant body is nore than 30% white, OCD shall not sel ect

" There are now 20 Disproportionate Projects as in the past year, the Glenwood project fell

below the 30 percent threshold. As such, this Court’ s injunction no longer applies to Glenwood.



a project whose tenant body is also nore than 30%white.” (TSAP at

29, hereinafter the “Borrowi ng Provision”).?8

The 30 percent figure set forth in the Borrow ng
Provision is not, as NYCHA urges, an arbitrary nunber, but a
negotiated figure that inplies that the parties and the Court
believed that a project was disproportionately white if nore than

30 percent of its famlies are white. See Arnour & Co., 402 U. S.

at 681 (“Consent decrees are entered into by parties to a case
after careful negotiation has produced agreenent on their precise
terms”). An exami nation of Exhibit Ato the Consent Decree, a list
of projects where it was alleged that discrimnatory practices
occurred in statistically significant anounts, reveal s that during
the time in question nost of these projects were at |east 30
percent white. Plaintiffs aver that the parties adopted the 30
percent figure because “it described in a sinple manner that could
easily be inplenented in the TSAP which projects had been

af fected by past segregation.” (Tr. of June 18, 1999 Hearing at
59).

The TSAP nust be read as in harnony with existing |aw

See, e.qg., Prate v. Freedman, 583 F.2d 42 (2d Cr. 1978) (before a

consent decree can be approved, the court nust assure itself that

8

Therevised TSAP of December 15, 1997 contains an identical provision except that OCD is
now referred to as the Field Liaison Division (FLD”).



the ternms of the decree are not wunlawful, unreasonable, or
i nequitable). Under existing |aw, borrow ng of applications could
not have been prohibited at projects nore than 30 percent white
(wthout regard for claimant relief) unless those projects were
still tainted by past segregation. As will be discussed nore fully
bel ow, remedies containing race-conscious relief “nust be
substantially related to the objective of elimnating the alleged
instance of discrimnation, . . . and nust not unnecessarily

trammel the interests of affected third parties.” Kirkland v. New

York State Dept. of Correctional Serv., 711 F.2d 1117, 1132 (2d

Cir. 1983). Thus, had there been no finding that housing projects
that are greater than 30 percent white were affected by past

segregation, the Borrow ng Provision would be unl awful .

This Court has held that “[u]nder the TSAP, a project is
consi dered di sproportionately white if nore than 30 percent of its

famlies are white.” See Davis Il, 1997 W. 407250 at *12.° This

finding was not disturbed by the Second Crcuit on appeal.
Accordingly, 30 percent will continue to be enployed as a neasure

to identify segregation in this case.

B. The Consent Decree Extends Beyond Renedi ation

®  Thisdoesnot mean, asNY CHA posits, that the TSAPimposesa“quota’ or requiresthat any

particular project achieve any specific level of desegregation. Rather, the TSAP identifies housing
projects that are 30 percent white as infected by past segregation. Thus, with regard to these
identified projects, changes to the TSAP that significantly perpetuate segregation violate the Fair
Housing Act.



of Davis' Victins

It is the position of the Authority that the Court may no
| onger consider whether the D sproportionate Projects renmain
segregated once NYCHA has fully conplied with its court-ordered
obligations to render renedial relief to the specific victinms of
its prior discrimnatory practices. Specifically, NYCHA urges that
“Once renedial relief has been provided under the Davis consent
decree the Devel opnents can no | onger be consi dered segregated and
the WP cannot, as a mtter of law, be said to perpetuate
segregation there.” (Letter to the Court, dated May 10, 1999, from

Henry Schoenfeld, Esq. at 1).

The Authority made this precise argunent to the Court of
Appeals in this case, and the Second Circuit declined to adopt it.

See Davis |V, 166 F.3d 432.1° As a factual matter, an exam nation

of NYCHA's own statistics reveals that victimrelief in this case
wi Il not desegregate the Affected Devel opments. ! As the follow ng
tabl e denonstrates, even after claimant relief is conpleted, every
Af fected Devel opnment wi | | still have white popul ati ons
significantly greater than the preval ence of whites in the rel evant

appl i cant pool .

19 In the Authority’s brief to the Second Circuit, four pages were devoted to this argument.
Page 16 of the Authority’s brief reads, “[o]nce the remedial relief under the consent decree is fully
implemented, the working family preference cannot, as a matter of law, perpetuate segregation.”

1 See NYCHA Tenant Statistics By Race, June 30, 1998.



Tabl e #8

Proj ect Tot al June 1998 After Davis Relief OMite
Name Apt s #Whi te White #Whi te White In Ap.
Pool

Bay View 1491 520 34. 9% 514 34. 5% 4. 3%
Berry 502 286 57. 0% 282 56. 2% 6. 9%
Cassi dy-

Laf ayette 349 187 53. 6% 187 53. 6% 35. 8%
For est

Hlls 383 200 50. 9% 198 51. 7% 23. 1%
d enwood 1172 362 30. 9% 352 30. 0% 4. 3%
Hol nes

Tower s 527 161 30. 6% 140 26. 6% 5.2%
| saacs 634 234 36. 9% 210 33. 1% 5.2%
M ddl et own

Pl aza 168 87 51. 5% 87 51. 8% 1. 9%
New Lane 270 197 73. 0% 197 73. 0% 35. 8%
Nostrand 1118 474 42. 4% 469 41. 9% 4. 3%
Pel ham

Par kway 1240 420 33. 9% 394 31. 8% 1. 7%
Pononok 2047 869 42. 5% 850 41. 5% 3.4%
Robbi ns

Pl aza 148 79 53. 4% 79 53. 4% 5.2%
Sheepshead

Bay 1032 368 35. 7% 363 35. 2% 4. 3%
Sout h

Beach 416 223 53. 6% 221 53. 1% 6. 9%
St raus 263 80 30. 4% 65 24. 7% 5.2%
Todt Hi Il 501 238 47. 5% 234 46. 7% 6. 9%

As the table indicates, virtually all of the Affected Devel opnents
will remain at | east 30 percent white even after relief for Davis
claimants ends. Thus, these projects are not desegregated nerely
because the process of locating and offering apartnents to past

victins of discrimnation will soon end.

Significantly, the Authority's interpretation 1is
inconsistent with the record upon which the Consent Decree is

based. At the time the Consent Decree was entered in 1992, the



NYCHA “adm tted to race-consci ous adm ssions practices that led to
‘racial steering’ of white applicants to predomnantly white
housi ng projects. Move-in, nove-out data also denonstrated a
consi stent pattern of white famlies being replaced by other white
famlies over tine, a pattern the United States, in its nmenorandum
i n support of the Decree concluded ‘could only occur as a result of
a deliberate racial quota system’'” Davis |1, 1997 W. 407250 at
*10. The Authority has admtted that its discrimnatory practices
began as early as 1960, (see NYCHA Mem |In Support of Fairness and
Adequacy of Consent Decree, at 21 (Cct. 30, 1992)), and the
Honorabl e Pierre N. Leval found that these practices persisted and
resulted in segregation in New York City public housing as |ate as

1991. See Davis v. New York Cty Housing Authority, 1992 W

420923, *2 (S.D.N. Y. Decenber 31, 1992).12 Under the Consent
Decree, however, NYCHA has been required to extend relief only to
plaintiff class nenbers who were victins of discrimnatory

practices between 1985 and 1990. See Consent Decree at 11

2 Judge Leval found that:

Plaintiffs evidence supportstheir allegationsthat during specified periods of timethe
Housing Authority selected and assigned applicants for public housing, and tenants
requesting transfers, to certain housing projects using methods that resulted in
unlawful discrimination against Blacks and Hispanics. These methods included (1)
the intermittent use of codes denoting housing projects to which only white families
could be assigned; (2) the use of zip code and other geographic restrictions on
admission to projects; (3) the use of racial goals or targets when new projects were
“rented up” and on an ongoing basis thereafter; and (4) the assignment of familiesto
projects where vacancies were not expected to arise. The evidence submitted by
plaintiffsalso supportstheir allegationsthat one or more of these practices continued
during the period addressed in the Consent Decree (1983 through 1990, and on
Staten Island through May 1991). Davisv. New Y ork City Housing Authority, 1992
WL 420923 at *2.




1(g) &(1), 10-39. Because the victimrelief afforded by the Consent
Decree is limted to a subset of the years in which NYCHA practiced
racial steering, the Consent Decree’s renedial relief provisions

only go part of the way toward effectuating desegregation

NYCHA' s positionis also belied by the text and structure
of the Consent Decree. As the Suprene Court has stated, “the scope
of a consent decree nust be discerned withinits four corners, and
not by reference to what m ght satisfy the purposes of one of the

parties toit.” United States v. Arnour & Co., 402 U. S. 673, 681-

82 (1971). The Consent Decree is not limted to the relief to be
provided to the Davis class nenbers. It also includes extensive
injunctive relief designed to address the past discrimnatory
actions of the NYCHA and to ensure the achievenent of a non-

di scrimnatory systemand the elimnation of segregation.

For exanple, NYCHA is "permanently enjoined from.
adopting and inplenenting any tenant application, selection,
assi gnnment, and transfer plan, or any such policy or process, which
gives preference to Applicants or tenants on the basis of race,
color, or national origin." Consent Decree, 94(a). O her
per manent injunctive provisions bar NYCHA from refusing to neke
rentals or transfers on the basis of race (94(b)); naking
statenents indicating a preference or limtation based on race

(Y4(c)); representing on account of race that apartnents are not



anticipating vacancies when they are, in fact, anticipating

vacancies (Y4(d)); and a nunber of other limtations.

These injunctions apply not just to the Affected
Devel opnments as defined in 9f1(b) -- and indeed, not just to
"Conventional Public Housing" as defined in f1(h) -- but to all of
NYCHA' s housi ng, "conventional or otherw se" (Y4), by requiring
NYCHA to operate a race-neutral tenant-selection systemat all of

its housing projects.

Under the Consent Decree, these permanent injunctive
provi sions may not be construed to bar renedial relief to others
who do not receive relief under the Consent Decree. Paragraph 4(j)

of the Consent Decree provides:

Not hing i n this paragraph shall be deened to prohibit the
provi sion of renedial relief under this Consent Decree or
remedial relief to any identified victinms of past
discrimnation on the basis of race, color or national
origin who do not receive relief under this Consent
Decr ee.

Consent Decree, T4(j).

In addition to the injunctive decrees in 74, NYCHA is
al so enjoined to adopt a TSAP and inplenent it "to prevent any
unl awful discrimnation on the basis of race, color, or national

origin, in conpliance with the Housing Authority's obligations



therewith under Title VI, the Fair Housing Act and the i npl enenti ng
regul ations and requirenments of HUD." (95). In inplenenting the
TSAP, NYCHA is barred fromusing racial quota systens (Y7(a)) and
nei ghbor hood preferences (7(b)). NYCHA is also enjoined from
referring applicants out of turn to particular projects because of
race (17(c)). Were a dispute arises concerning whether a change
by NYCHA to the TSAP viol ates these provisions, as happened here,

NYCHA is permtted, pending resolution by this Court, to:

i npl enent the proposed nodification at its own risk, but
W thout prejudice to the right of the plaintiffs to nove
the court to enjoin the proposed nodification as
inconsistent wwth the terns of this Consent Decree, and
to seek full and conplete relief for persons harnmed by
t he changes, and any ot her appropriate relief authorized
by the Fair Housing Act.

Consent Decree, 16(b). This |anguage permts plaintiffs to seek
relief for persons other than and in addition to those who may have

been claimants affected by NYCHA s past discrimnation.

Unli ke other portions of the Consent Decree, which
"sunset" after a period of tinme, the permanent injunctive portions
of the Decree have no sunset date. Par agraph 50 of the Consent
Decree provi des:
Wth the exception of the permanent i njunctive

provi sions, this Consent Decree shall be dissol ved ei ght
years and six nonths after the date of entry.



Therefore, as these provi sions make cl ear, changes to t he
TSAP that violate Title VI and the Fair Housing Act may be
enj oined, and the Court may order any other relief authorized by
those statutes, even after victimrelief at the Affected
Devel opments expires. Paragraph 4(j) of the Consent Decree states
that the permanent injunctions may not be construed so as to bar
relief for persons "who do not receive relief under this Consent

Decree.”

The permanent injunctions in Y4 apply not just to the 31
Affected Devel opnents listed in Exhibit Ato the Consent Decree --
and, as noted, not just to "Conventional Public Housing" as defined
in Y1(h) -- but to all NYCHA housing, "conventional or otherw se."
If NYCHA were correct that TSAP changes causing increases in
segregation are not actionable after victimrelief at the Affected
Devel opnents ends, then the extension of the injunction beyond the
Affected Developnents to all NYCHA housing, "conventional or

ot herwi se,"” woul d be neani ngl ess.

Paragraph 6(b) of the Consent Decree authorizes the
plaintiffs to seek "full and conplete relief" for persons harned by
changes to the TSAP that violate the Fair Housing Act. If the
Court could not find that increases in segregation caused by
changes to the TSAP violate the Fair Housing Act after victim

relief ends, as NYCHA cl ains, then 6(b) woul d be extraneous, since



the Court could not order full and conplete relief once victim
relief ended. The conpletion of victimrelief at sonme Affected
Devel opnent s has no bearing on whet her a TSAP change t hat i ncreases
segregation in NYCHA s projects are actionable under the Consent

Decr ee.

NYCHA attenpts to conflate relief for identified victins
of discrimnation with relief designed to effect desegregation
However, victimrelief and relief intended to eradi cate segregation
stand on different footings. A preference based on race to
identified victinse of discrimnation is always a permssible
equitable renmedy. As the Ninth Crcuit has stated, “when . . . a
state gives the identified victins of state discrimnation jobs or
contracts that were wongly denied them the beneficiaries are not
granted a preference ‘on the basis of their race’ but on the basis

t hat they have been individually wonged.” Coalition for Economc

Equity v. Wlson, 122 F.3d 692, 700 n.7 (9" Cir.), cert. denied,

118 S. C. 397 (1997); see also Cty of R chnond v. J.A Croson

CO., 488 U. S. 469, 526 (1989) (Scalia, J. concurring) (“Nothing
prevents Richnmond from according a contracting preference to
identified wvictinms of discrimnation. VWiile nost of the
beneficiaries mght be black, neither the beneficiaries nor those
di sadvant aged by the preference woul d be identified on the basis of

their race.”).



By contrast, race-conscious relief designed to eradicate
the effects of past segregation is perm ssible under both Title

VIl1,2 see Local No. 93, Int'l Ass’'n of Firefighters v. City of

Cl eveland, 478 U. S. 501, 516 (1986), and the Fourteenth Amendnent,

see Wgant v. Jackson Bd. & Educ., 476 U S. 267, 287 (1986)

(O Connor, J., concurring), even if the relief benefits a class
that includes non-victins, so long as it is narromy tailored to

serve a conpelling state interest. See MIliken v. Bradley, 418

US 717 (1974); United States v. Yonkers Board of Educ., 837 F.2d

1181, 1236 (2d Cr. 1987). The predicate for this type of relief
is that past segregation actually affected the class of persons to
whom the relief runs, even if the class includes persons who are

not thenselves victins of discrimnation. See e.qg., Local No. 93,

478 U. S. at 516 (“It is equally clear that the voluntary action
available to enployers and unions seeking to eradicate race
di scrimnation may include reasonable race-conscious relief that
benefits i ndi vi dual s who wer e not act ual victinms of

discrimnation.”) (citing Steelwrkers v. Wber, 443 U S. 193

(1979)).

The Consent Decree in this case incorporates both forns

of relief. The injunctive provisions of 9(Y4-8 are intended to

13 TitleVIl and Title VII “are part of a coordinated scheme of federal civil rightslaws enacted

to end discrimination; the Supreme Court has held that both statutes must be construed expansively
to implement that goal.” Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926, 934
(2d. Cir.) (noting relevance of Title VII case law to Title VIII cases), af’d, 488 U.S. 15 (1988).




eradicate the effects of past segregation at NYCHA' s projects

"conventional or otherwi se." The beneficiaries of the permanent
i njunctions include both victins and non-victins of discrimnation.
The victimspecificrelief provisions, incontrast, are intended to
afford relief to actual victins of discrimnation at 31 designated

Af f ect ed Devel opnents.

G ven that the Consent Decree adopted a conprehensive
package of renedi es designed to correct segregation that occurred
over decades, it is premature to assunme that segregation has been
el i m nated by conpliance with one aspect of the Decree. See Board

of Education v. Dowell, 498 U. S. 237, 249-50 (1991) (in the school

desegregation setting, a court should consider whether the system
has conplied in good faith with the decree, and whet her, | ooki ng at
every facet of school operations, the vestiges of past
discrimnation have been elimnated to the extent practicable).
There are grounds, therefore, to consider the position of the Davis

Plaintiffs that the WFP significantly perpetuates segregation.

[11. The WFP W1l Significantly Perpetuate Sedregation
at the Affected Projects

An action that perpetuates existing patterns of

segregation violates the Fair Housing Act. See Huntington, 844

F.2d at 937 (citing Metropolitan Housing Devel opnment Corp. V.

Village of Arlington Heights, 548 F.2d 1283, 1290 (1989). The




determ native issue here is whether the proposed WP wll

“significantly perpetuate segregation at the relevant NYCHA

devel opnents.” Davis 1V, 166 F.3d at 438. VWile the parties
di sagree sonewhat on the nethodol ogy enpl oyed and the accuracy of
the statistics presented by the experts, the real quarrels in this
action are |egal. Specifically, the NYCHA asserts that even
accepting arquendo Dr. Cupingood’ s figures, the projected effect of
the WFP is de mninms. Plaintiffs counter that the WP would
“severely inpair” desegregation at the 21 D sproportionate
Projects, and that the inpact would be “significant” whether

measured in absolute nunbers or by standard statistical tests.

A. The Appropriate Conmparison G oup

As this Court has stated, “[a]lthough discrimnatory
effect is generally shown by statistical evidence, any statisti cal
anal ysi s nust invol ve the appropri ate conparables.” Davis Il, 1997

WL 407250 at *6 (quoting Muwuntain Side Mbile Estates Partnership

V. Secretary of Housing and Urban Devel opment, 56 F.3d 1243, 1253

(10" Cir. 1995)). NYCHA submits that Plaintiffs err in conparing
(1) the projected percentage of white famlies at the
Di sproportionate Projects if the original TSAP, whi ch does not have
a WFP, were enployed for the next ten years with (2) the projected
percentage of white famlies at the at the Disproportionate

Projects enploying the WFP under the current TSAP over the sane



period. NYCHA notes that in rejecting Plaintiffs’ clains that the
WFP woul d have a disparate inpact on mnorities, this Court found
it inappropriate to conpare projected results under the old and new
TSAP systens and that the proper conparables are the racial
conposition of the qualified applicant pool with the projected

effects of the WFP. See Davis |1, 1997 W. 407250 at *6-10. Thus,

NYCHA concludes that the correct standard against which the
projected effect of the WP should be neasured is the racial
conposition of the actual tenant population at each of the

proj ects.

NYCHA' s position, however, is contrary to Suprene Court
precedent. Were a court-ordered plan intended to eradi cate past
segregation is in effect, and where, as here, a proposed change to
the plan is alleged to perpetuate past segregation, the Suprene
Court has conpared the results under the proposed plan with those

under the original, court-ordered plan.?

Several school -desegregation cases are illustrative. In

Wight v. Council of the Gty of Enporia, 407 U S. 451 (1972), for

exanpl e, the district court ordered G eensville County, Virginiato

14 Conventionally, the adverse impact of an applicant selection processin housing and

employment cases is determined by whether minority applicants are chosen at arate lower than their
proportional representation in the overall applicant pool. See, e.q., United States v. Starrett City
Assocs., 840 F.2d 1096, 1099 (2d Cir. 1988). The query here, however, is not whether the WFP
would have an adverse impact on minority applicants, but whether it will significantly perpetuate
segregation. Accordingly, adifferent basis of comparison is employed.




i npl enent a desegregation plan. After the district court issued
its order, the City of Enporia, |ocated within Geensville County,
i npl emented plans to operate a separate school system and parents
in Geensville County were invited to send their children to the
Enporia school s. In affirmng the district court’s injunction
barring the change because it woul d i npede or del ay desegregati on,
t he Suprene Court conpared what woul d have been obtai ned under the
court-ordered plan to the new plan. See 407 U. S. at 457-58
(conmparing statistics contenpl ated by the desegregati on decree with

t hose contenpl ated by the change).

Simlarly, in United States v. Scotland Neck City Board

of Educ., 407 U S. 484 (1972), the county of Halifax, North
Carolina reached an agreenent with the United States regarding a
so-called “InterimPlan” to eradi cate past segregation. After the
InterimPlan had been submtted to the school board, but before a
vote could be taken, the North Carolina Legislature enacted a bill
permtting the Gty of Scotland Neck to establish a separate school
system Sustaining the district court’s prelimnary injunction
agai nst the change because it would inpede desegregation, the
Suprene Court conpared projected enroll nents under the Interi mPl an
with those under the chall enged plan. See 407 U.S. at 489-90
(comparing enrol Il ment under InterimPlan with that under chal | enged

pl an).



Accordingly, in evaluating whether the WFP significantly
perpetuates segregation, the relevant conparison wll be the
desegregation that woul d be achieved under the original TSAP with

the projected effect of the WFP.

B. VWite Decline Under the WP

NYCHA contends that so | ong as the white occupancy rates
woul d decline under the WFP, regardless of the rate of decline,
then the WP cannot be said to perpetuate segregation. (See
Peterson Third Aff. Y 7 and 23(a)). Plaintiffs assert that this

position nmakes “little sense” and offer the foll ow ng exanpl e:

Assune hypot hetically that the current raci al conposition
of Project X is 50 percent white and that all projects
nmore than 30 percent white reflect the vestiges of past
segregati on. Al so assune that w thout the WP, the
percent [of] white[s] at Project X wll decline by 4
percent per year, and would thus reach 30 percent white
in five years. Finally, assune that under the WP, the
percent white would decline by only 1 percent per year
and woul d thus reach 30 percent white in 20 years. Dr.
Peterson would claim that the WP did not perpetuate
segregati on because the percent white at Project X woul d
still decline under the WFP, no matter how slowy. He
woul d dism ss as irrel evant the fact that the vestiges of
segregation would persist for an additional 15 years.
But “perpetuate” neans to extend in tine.

(Cupi ngood Fourth Aff. 98).

The relevant inquiry here is not whether desegregation



w Il occur eventually, but whether the WWP will significantly del ay

desegregation at the D sproportionate Projects. See Monroe v.

Board of Conmm ssioners, 391 U. S. 450, 459 (1968) (“if it cannot be

shown that such a plan will further rather than del ay conversion to
a unitary, nonracial, nondiscrimnatory school system it nust be
hel d unacceptable.”); Wight, 407 US. at 460 (“if the proposal
woul d i npede the dismantling of the dual system then the district

court . . . may enjoin it frombeing carried out”).?®

As noted, this Court has adopted Dr. Cupingood’ s

concl usi on that:

assum ng that exi sting turnover and nove-in rates persi st
and that for each vacancy set aside for clainmnts under
the Davis decree, a famly of color would replace a white
famly, inplenmentation of the Woirking Fam |y Preference
woul d effectively “freeze” the desegregation process at
theracially identifiable projects, inviolationof Title
VIll. .... The Wrking Fam |y Preference wll have this
effect because it will nore than double white adm ssion

5 Many courts have enjoined practices that impede or delay segregation. |njunctions against
these practices frequently arise in employment discrimination cases where the challenged practice
impedeshiring or promotions necessary to effectuateintegration of theworkforce. Sarabiav. Toledo
Police Patrolman’s Ass n, 601 F.2d 914 (6" Cir. 1979) isillustrative. In Sarabia, a consent decree
had been adopted “to erase any vestiges of past employment discrimination” in the Toledo police
force. 601 F.2d at 915. After three and one-half years of operation under the decree, the percentage
of African-Americans on the police force increased from 7 percent to only 8.4 percent, although the
population of Toledo was approximately 14 percent African-American. The plaintiffs charged that
acivil service hiring rule, the so-called “rule of three,” was impeding desegregation of the police
force. Concluding that the hiring rule delayed the elimination of the vestiges of past employment
discrimination, the Sixth Circuit sustained the district court’ s order suspending the civil servicerule.
Id. at 619. Notably, it was no defense that the percentage of whites on theforce was slowly declining
even with the challenged rule in place. See also Glass City Black Brothers United v. Neeb, 540 F.
Supp. 852 (N.D. Ohio 1982); cf. Arthur v. Nyquist, 712 F.2d 816 (2d Cir. 1983).




rat es'® and because exi sting trends denonstrate that nany
of these additional white famlies wll be concentrated
in predomnantly white devel opnents.

Davis 11, 1997 W 407250 at *12.

C. The Inpact of the WP on Desegregation is
Statistically and Leqgally Significant

“Statistical significance” nmeasures whether a particul ar
phenonenon is the cause of a specific set of effects. See

Otaviani v. State Univ. at New Paltz, 875 F.2d 365, 371 (2d Gr.

1989). “Legal significance,” by contrast, measures whether,
assum ng the phenonenon was the cause of those effects, those

effects have any legal inport. See Thonas v. Metroflight, Inc.,

814 F.2d 1506, 1511 n.4 (10'" Cir. 1987).

1. Statistical Significance

6 In his affidavit dated June 22, 1999, Defendants’ expert assertsthat if the Court’ sinjunction
had not beenin place during 1998, the number of whitesadmitted to NY CHA’ spublic housing would
have climbed “only t0 6.48%” [from 4.2 percent] rather than 9.9 percent as Dr. Cupingood originally
predicted. However, in addition to a number of other errors, Dr. Peterson did not account for the
fact that several thousand families who moved into NY CHA housing during 1998 were selected for
interviews and/or certified to project waiting lists before the WFP went into operation. Because
families selected under the old TSAP are still working their way through the “pipeline,” the white
admission rate in 1998 was significantly lower than would have occurred if al families had been
selected for interviews and certified pursuant to the WFP. Moreover, Dr. Petersons conclusion is
based on an under-representation of 1998 move-ins. Significantly, even accepting Dr. Peterson’s
methodology, and adjusting only for the undercount of families to the 21 projects, one obtains s
corrected figure of 8.53 percent white among families who were placed in 1998 and were “alegedly
untainted by the Pipeline Effect” (Cupingood Sixth Aff. 19).



After performng a rigorous statistical analysis,?
detail ed above, Dr. Cupingood concluded that the reduction in
desegregati on caused by the WFP woul d be statistically significant

at every disproportionate project.

A standard tool for assessing statistical significanceis
the two-standard deviation test. The test is used to determ ne
whet her a deviation fromthe expected normis small enough to be
attributable to chance, or so large that random chance coul d not
reasonably account for the outcone. “The greater the nunber of
standard deviations, the less likely it is that chance is the cause
of any difference between the expected and observed results.”
Qtaviani, 875 F.2d at 371.1® Courts have frequently adopted a
standard of two to three standard deviations as constituting

statistical significance. See Hazel wod School District v. United

States, 433 U S. 299, 311 n.17 (1977) (“if the difference between
t he expect ed val ue and observed nunber is greater than two or three
standard devi ations, then the hypothesis that enpl oyees were hired

W thout regard to race woul d be suspect.”); Castaneda v. Partida,

430 U.S. 482, 496 n.17 (1977).

7 Defendants suggest that Dr. Cupingood’ s projections are unreliable in that his calculations
are subject to uncertainties involving certain variables such as turnover rates, applicant pool
composition, and project selection probabilities. While projectionsabout thefuture, areby definition,
subject to some uncertainty, Dr. Cupingood has taken reasonable steps, such asthe use of historical
averages, to minimize the impact of possible uncertainties.

8 For example, adisparity of two standard deviations corresponds to afive-percent probability

that the observed outcome is random, while a disparity of three standard deviations corresponds to
a 0.3 percent probability that the observed outcome could be attributable to chance.



In this case, the neasured values are the differences
between the white nove-ins at the D sproportionate Projects wth
and wi t hout the WFP for various tinme periods (five and ten years).
Dr. Cupingood s report indicates those differentials, both in
magni tude and in ternms of standard deviation units, for the five-
year and ten-year tine periods. For the five year-period, and
assum ng historical turnover trends for each race, the WP would
result in a total of approximately 1,139 white nove-ins at the
Di sproportionate Projects, as conpared to only 625 wi t hout t he WFP.
The di fference between these figures -- sone 514 excess white nove-
ins -- represents 15.39 standard deviation units and is highly

significant.?®

Statistical significance can also be analyzed at the
project level. Dr. Cupingood s report shows that after five years,
18 of the 21 Disproportionate Projects would have statistically
significant white nove-in differential caused by the WFP. At the
ten year mark, agai n using historical turnover rates for each race,
20 of the 21 Disproportionate Projects would have statistically
significant reductions in desegregation. At Hol nes Towers, for
exanpl e, the WFP woul d result in approximately 75 white nove-ins as
opposed to 34 wthout the WP, a disparity representing 4.3

standard devi ation units. At Pononok, there woul d be approxi mately

¥ QOver ten years, assuming historical turnover rates for each race, the WFP would increase

white move-ins from 1,217 to approximately 2,240 -- an increase of 1,023 white move-ins. The
difference represents 21.92 standard deviation units.



287 white nove-ins with the WFP and 138 wi thout the WFP in pl ace,
a difference constituting 8.21 standard deviation units. (See

Cupi ngood Fourth Aff. Table 12).

Def endants claimthat “it is apparent that the nunber of
whites had already fallen below Dr. Cupingood’ s projected post-
Davis nunbers at 14 out of the 21 projects,” (Peterson Third Aff.
1 19), and assert that Plaintiffs have overestimated white
popul ati on declines under the WP. However, this contention is
erroneous. When Dr. Cupingood prepared his report, the nost
recently available Tenant Statistics by Race report was for June
30, 1998. (See Cupingood Third Aff. 9§ 7). At each
Di sproportionate Project that was also a Davis Affected
Devel opnent, Dr. Cupi ngood adjusted the nunber of whites indicated
on the June 30, 1998 report downward to reflect all future Davis
claimant nove-ins. (See id. 1Y 7-8). Dr. Peterson conpared those
adj ustnents to the actual changes in the white popul ati on caused by
post-June 30 activity. (See Peterson Third Aff. Y 15-17). Thus,
Dr. Peterson conpared two conpletely unrelated figures: (1) the
adj ustnment to account for housing of all future Davis claimants
prior to any post-June 30, 1998 activity; and (2) the figure for
actual changes in the white population caused by post-June 30
activity, but prior to housing all Davis clainmnts. Thi s

conparison i s neaningl ess.



Accordi ngly, the reduction in desegregati on caused by the

WFP is statistically significant.

2. Legal Significance

Wil e statistical significance is necessary to establish
|l egal significance, it is not sufficient. It nust thus be
determned whether the statistically significant difference
occasioned by the WP is of anple magnitude to be of practica
i nportance. This, of course, is a value judgnent. There is no
bright line rule for assessing whether the perpetuation of

segregation is legally significant.

NYCHA contends that the WFP' s effect on white popul ation
decline is too mnor to be characterized as significant and do not
outwei gh the WFP' s undi sputed salutary effects. According to Dr.
Cupi ngood, for 13 of the 21 projects, the difference in white
decline with the WFP in effect over five years would be 4 percent
or less. At the remaining eight projects, the difference in white
decline ranges from5.4 percent to 10.7 percent. Citing such cases

as Hunti ngton, 844 F.2d at 934, and Metropolitan Housi ng, 558 F. 2d

at 1291, NYCHA concludes that “federal courts have mnuch | arger
di screpancies in mnd when they speak of ‘legally significant
effects than the few percentage-point differences involved here.”

(Defendants’ Brief at 21).



VWiile the Authority is correct that many of the cases
cited by the parties involve larger discrepancies than in the
instant case, “small” percentage-point differences can result in
significant perpetuation of segregation. At the Pononok project,
for exanple, where the WFP woul d i ncrease the white occupancy rate
by 3.2 percentage points after five years, and 5.5 percentage
points after ten years, (see Cupingood Third Aff. Tables 4 and 6),
every percentage point increase in the white population neans
relinquishing 20 apartnents to white famlies that woul d have gone
to African-Anerican and Hispanic famlies. At Pononok al one, the
WFP woul d deprive non-white famlies of 66 apartnents after five
years (see id. Table 5) and 114 apartnents after ten years (see id.

Table 7).

The cunul ative effect of the WFP on the Di sproportionate
Projects is particularly striking. After five years, there would
be approximately 514 additional white famlies at these 21
projects, and after ten years there would be nore than 1,023 white

famlies.?

These figures are significant in sheer magnitude. See

Sarabia, 601 F.2d 914. Perhaps nore inportantly, they are

20

The extent to which the WFP would impair desegregation can also be measured by the
percentage by which the WFP would reduce changes in white population. For example, at Robbins
Plaza, without the WFP in place and assuming that historical turnover rates by race continue, the
white population after five yearswould fall by 16 families. With the WFP, it would fall by only two
families, a difference of 87.5 percent. (See Cupingood Third Aff. § 15).



significant to the famlies affected. To be sure, the WP has
numerous benefits, but wth respect to the Disproportionate
Projects, these are outweighed by its adverse effects.? The WP
markedly inhibits the rate at which desegregation wll occur,
adversely affects the ratios at the Di sproportionate Projects, and
contravenes the purposes of the Consent Decree. |In short, the WFP

significantly perpetuates segregation.

Accordingly, the NYCHA is enjoined frominpl enenting the

WFP at the 20 rel evant devel opnents. 22

2 NYCHA asserts that this Court’ s injunction has caused increases in the number of homeless
and very poor families at the Disproportionate Projects. The WFP went into operation in 1998
except at the Disproportionate Projects where iswas enjoined. According to NY CHA’ s most recent
data book, during 1998, the number of families at the Disproportionate Projects on “full welfare’
decreased by 271 families, from 11.3 percent to 9.3 percent of the population. The number of
familiesinwhich at least onefamily member receiveswelfare decreased by 313 families. Significantly,
the number of families at the Disproportionate Projectsis markedly lower than in NY CHA'’ s system
asawhole. (See Cupingood Fourth Aff. § 28).

2 As noted, there are now 20 out of the NYCHA’s 322 projects subject to this Court’s
injunction.



Concl usi on

For the reasons set forth above, the notion of the Davis
Plaintiffs is granted and the prelimnary injunction is mnade

permanent. The NYCHA' s notion is denied.

It is so ordered.

New York, N. Y.
August 11, 1999 ROBERT W SVEET
U. S. D J.




